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dollars and certain household furniture in full satisfaction of all claims which 
she might make against him either before or after judgment. She obtained 
her divorce and received benefit under this arrangement but now seeks to 
have it annulled and a further provision made for her separate maintenance. 
Held, that the agreement was illegal and would neither be enforced, set aside 
nor annulled but that a further provision for her support might be made tak- 
ing into consideration the benefit already received. Lake v. Lake (1909), 119 
N. Y. Supp. 686. 

The general rule is that contracts which affect the freedom or stability 
of the marriage relation are contrary to. public policy and are void. More 
particularly are agreements to be discouraged which, to effect their validity, 
stimulate the obtaining of a divorce. Randall v. Randall, 37 Mich. 563, 571, 
opinion by Cooley, J., citing many authorities, Paul v. Paul, 71 111. App. 671, 
Silberschmidt v. Silberschmidt, 112 111. App. 58. But there are many cases 
which hold that where the agreement is not calculated to act as such a stim- 
ulus by giving a larger settlement than might otherwise be obtained or by 
offering some other inducement there is no taint of illegality. Trust Company 
of America v. Nash, 50 Misc. Rep. 295, 98 N. Y. Supp. 734. A court of equity 
acting under the maxim that "he who comes into equity must come with 
clean hands," will neither enforce nor annull such an illegal agreement but' 
in so far as it has not been executed will treat it as a nullity. Eaton, Equity, 
§ 20, Breakey's Appeal, 66 Pa. St. 187, Gillet v. Phillips, 13 N. Y. 119. 

Courts — Federal Courts — Authority op Decision of State Courts — 
"Telegraph." — The civil code of the state gave to telegraph corporations the 
right to construct and maintain lines of telegraph upon public roads. "Tele- 
graph," in a section of the penal code, was construed by the supreme court 
of the state to include within its meaning "telephone." The political code 
provided that with relation to each other the provisions of the four codes 
must be construed as though all such codes were part of the same statute. 
Upon the refusal of the complainant, a corporation doing a general telegraph 
business in the defendant city to renew its franchise which had expired by 
limitation, the municipal authorities began to cut down the poles. Thereupon 
the company sued for injunctive relief. Held, that the federal court in con- 
struing "telegraph" in the civil code is bound to follow the construction 
placed by the supreme court of the state upon the word "telegraph" in the 
section of the penal code. Sunset Telephone & Telegraph Co. v. City of 
Pomona et al (1909), — C. C. A., 9th cir. — , 172 Fed. 829. 

Admitting that the case is one in which the federal court is bound to fol- 
low the construction placed upon the precise statute by the supreme court 
of the state, still the question is whether or not the federal court in constru- 
ing "telegraph" in the section of the civil code, must follow the interpreta- 
tion given to the same word by the state court in construing a section of 
the penal code. The general rule is that statutory grants of the character 
here involved "are to be construed strictly in favor of the public, and that 
whatever is not unequivocally granted is withheld." Knoxville Water Co. v. 
Knoxville, 200 U. S. 22, 26 Sup. Ct. 224, 50 L. Ed. 353 ; Charles River Bridge 
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v. Warren Bridge, n Pet. 420, 544, 547, 548; Turnpike Co. v. Illinois, 96 U. S. 
63, 68; Oregon Railway Co. v. Oregonian Ry. Co., 130 U. S. 1, 26; Coosaw 
Mining Co. v. South Carolina, 144 U. S. 550, 562, citing cases. But the statute 
of the state provided that penal statutes are not to be strictly construed but 
"according to the fair import of their terms." Moreover the "construction 
of the statute is authoritative to the extent of the precise question decided 
and no farther." L. & N. R. Co. v. Gaines, (C. C.) 3 Fed. 266; State v. 
Knowles, 90 Md. 654, 45 Atl. 878, 49 L. R. A. 695 ; Southern Ry. Co. v. Simp- 
son, 131 Fed. 705, 709, 65 C. C. A. 563; Cohens v. Virginia, 6 Wheat. 264, 5 
L. Ed. 257; L. & N. R. R. Co. v. County, 1 Sneed, 639, 696, 62 Am. Dec. 424. 

Covenants — Breach of that Against Incumbrances. — The defendant 
conveyed to the plaintiff land, bounded upon a certain street, but in such terms 
as to preclude the passage of the fee to any part of the street. The deed of 
conveyance contained several covenants for title, including a covenant against 
incumbrances. Six months prior to the conveyance to the plaintiff the de- 
fendant had, for a valuable consideration, executed and delivered a contract 
to the B. & A. Railway Co., by a provision of which the railway company was 
released from all damages to said lots, by reason of the laying of tracks and 
the operation of a railroad in the street. In an action by the plaintiff to 
recover damages for breach of covenant, Held, this release is an incumbrance. 
Tuskegee Land & Security Co. v. Birmingham Realty Co. (1909), — Ala. 
— , 49 South. 378. 

The facts in this case are rather unusual and although the court cites no 
case exactely in point it relies, among others, upon Taylor v. Evans, 177 Pa. 
286, 35 Atl. 635, 69 L. R. A. 790, in which the facts were somewhat similar. 
In that case the right of a city to open a street without paying damages for 
buildings erected in the bed thereof, after the street was laid and platted, 
was held to be an incumbrance. The release given to the railway company 
would seem to come within the definition of an incumbrance as laid down in 
Prescott v. Trueman, 4 Mass. 627, 3 Am. Dec. 246, and adopted by the court 
in deciding the principal case, where an incumbrance is defined as "any right 
or interest in the land granted to the diminution of the value of the land, 
but consistent with the passing of the fee by conveyance," since the opera- 
tion of a steam road in front of the property might clearly detract from the 
value of the land and, by the release, the plaintiff would be precluded from 
recovering damages from the railroad company. 

Elections — Ballots — Indication of Choice by Voter. — Plaintiff and de- 
fendant were candidates on the Democratic ticket for the office of constable. 
Two ballots cast at the election were marked in the party device at the head 
of the ticket and also opposite the name of each and every candidate on the 
ticket excepting the name of plaintiff. Sec. 4, art. 1, c. 17, page 234, Session 
Laws 1905 provides that if a voter shall desire to vote for all the candidates 
of one political party * * * he may stamp a cross in the circle under the de- 
vice and in the column above the candidates of the party * * * for whom 
he desires to vote, and such ballot when so marked shall be counted as a 



